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THE STATE BAR CONVENTION 


T was encouraging to note the increased interest in the 1938 annual convention 


of our State Bar. Almost a thousand lawyers registered at the Pasadena 
meeting, Sept. 21-24, and many more were in attendance for a single session 
who probably did not register. While the majority came from Los Angeles 
and vicinity, there were large delegations from the northern cities—San Fran- 


cisco, Oakland, Sacramento—many more than usual. 


This is evidence of the increasing interest of members in the enlarged 
activities of the State Bar. It was, in fact, the outstanding meeting since the 
integration of the State Bar. Much constructive work was done the year pre- 
ceding the convention. 


If any one committee may be singled out for special commendation, it 
should be the Committee on the Administration of Justice, whose reports on 
procedural reforms and the proposed changes in the structure of the District 
Court of Appeal, both of which were approved, was the culmination of three 


years’ labor. 
?~ 


The most controversial subject brought before the convention was that of 
the establishment of a Public Relations department of the State Bar, as 
recommended by the Special Committee’s report. After long and somewhat 
heated debate, the convention adopted a resolution favoring the creation of a 
Public Relations department, the nature, scope and work of which shall be 
determined by the Board of Governors. The recommendation of the Com- 
mittee that a plebiscite of the members be taken on the matter of increasing the 
dues to $10.00 a year, the increased revenue to be used in public relations work, 
was also left to the discretion of the Board of Governors. It is anticipated 
that these matters will be given attention by the Board at its meeting of October 
20, at San Francisco. Meantime, the Public Relations Committee is continuing 
important research work commenced before the recent convention. 
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BAR MEETINGS AND PROGRAMS ANNOUNCED 
BY PRESIDENT BELCHER 


HE Los Angeles Bar Association will open its series of Fall and Winter 

dinner meetings on October 27, 1938, at the University Club. The program 
for this meeting has been arranged by the Stanford Law Society. The speaker 
will be Professor Graham Stuart, who has been Professor of Political Science 
at Stanford University since 1924. He is a nationally known character and an 
outstanding authority on international affairs. We are not in a position to 
announce his exact, subject at this time, but we understand generally that it will 
relate to the situation in central Europe and the attitude of our own State De- 
partment in regard thereto. This should be a most interesting and intriguing 
subject, and is of timely importance. Professor Stuart is an interesting and 
effective speaker. 


The Stanford-U. C. L. A. football game falls on the Saturday following this 
meeting. Bobby Grayson, an assistant coach at Stanford, and Babe Horrell, 
assistant coach at U. C. L. A., both of whose names are known to every follower 
of football, will be interviewed during the course of the meeting. 


On November 17th the Association will have as its speaker Honorable Frank 
J. Hogan, President of the American Bar Association. This meeting will 
probably be held at the Biltmore Hotel, and an invitation extended to all 
lawyers and judges in Los Angeles County. Aside from being one of the 
outstanding lawyers of the United States, Mr. Hogan is a brilliant speaker. 
His subject, while not yet announced, will doubtless be one of interest to the 
members of the legal profession and their guests. 


We feel that both the October and November meetings will be of ex- 
ceptional interest to the members of the profession, and a large attendance is 
anticipated. We trust that you will note these dates and arrange to attend. 


The bi-weekly noon lecture meetings at the Rosslyn Hotel have been re- 
sumed. Announcements as to the speakers and their subjects will appear 
periodically in the legal publications. These meetings are highly instructive 
and have proven of great interest to those whe have attended. 


The Christmas Jinx party, coming shortly before the Christmas holidays, 
will be under the sponsorship and direction of the Junior Barristers; but more 
of that later. 


Frank B. BELcHER, President. 





YOUNG ATTORNEYS! ! 


Are you too busy to win $100? 


That office brief or research problem that you are working on might easily 
furnish you and the Bulletin with interesting and worthwhile material for a 
published article. 


You may enter in the Bulletin Essay Contest as many essays on subjects 
of general interest to the legal profession as you choose, so let the BULLETIN 
have an early submission of your literary efforts. Copies of the rules of the 
contest will be furnished you upon request. 








BAR BULLETIN 





D 


THOMAS WILFRED ROBINSON 


Vinter 1870-1938 
gram The Los Angeles Bar Association, in the passing of Thomas Wilfred Robinson, 
eaker has lost one of its most scholarly and kindly members. He was a friend of every 
cience lawyer in California, and was universally loved. It is with love and profound 
ad an respect that we acknowledge our indebtedness to this man who has honored the 
; profession of the law. His was a life which was fine and rich and full to a 
on to degree that was realized by all who knew this quiet man, affectionately known 
t will as “Tom.” His personality was firm without aggressiveness and rich without 
> De- fulsomeness. A quiet word carried his advice and a quieter one conveyed his 
guing affection ; and his advice and his affection were treasured. We can still see his 
> and kindly smile, hear the words of wisdom and encouragement or seasoned advice. 
) Many other loved and respected members of our association are with him now, 
renowned for court-room battles, for eloquence or great ability, but few have left 
‘ an abiding heritage to as many souls as has dear Tom Robinson. Every man 
7 this from whatever walk of life who fell under the benign influence of his kindliness, 
rrell, his soft, modest word of encouragement or counsel, or his whimsical chuckle 


lower of approval over work well done, or who has seen the look that came into his 
eyes at anything not utterly fair and aboveboard, has been made better for his 
acquaintance with Tom Robinson. In memorials such as this it is difficult to 


‘rank express the personal respect and regard which such a man builds for himself in 
ill the minds and hearts of his friends. Tom was a lover of books and a lover 
wi of humanity. In the best sense of the word he was a gentleman, an _ ideal 
) all husband and father, and one whose kindness never failed. For himself he set 
the a high standard of thought and conduct, but no one was more tolerant than he 
aker. of the shortcomings of another, unless those shortcomings denoted dishonesty or 


. the meanness. Withal there was a sweetness in his life and character that endeared 
him to us and that made us both happier and better for our contact with him. 


The soul of a man is revealed by the simple everyday things he says and 
does. This man did not shout from the housetops. We find that in his home 
by his fireside he has said, “I like to live simply and don’t care for a lot of 
show.” “I get pleasure out of doing something for somebody else.” “Don’t 
rush into things—take your time and see whether it is right or wrong.” “Keep 
your head up; keep going.” 

The memorial that is written in the memories and in the hearts of all of us 
is the real memorial to Tom Robinson. 

Born in Hartville, Missouri, in 1870, graduating from the University of 
Southern California in 1892, admitted to the Bar of California in 1895, he became 
Librarian and Secretary of our Los Angeles County Law Library in 1897, when 
there were four thousand law books on its shelves and less than two hundred 
dollars in its treasury. Today this law library owns one hundred and twenty 
thousand volumes, ranks third among the great law libraries in the United States, 
and has in its treasury over half a million dollars. When this great library is 
suitably housed it will itself be a memorial and shrine to Tom Robinson. 

For almost half a century he was active in the affairs of the Los Angeles 
Bar Association, becoming Secretary, later a Trustee, and always its faithful 
Treasurer elected year after year for thirty-seven years practicaliy by acclamation. 

One of the most loved public servants in the State of California, he has left 
us all the precious memory of one who regarded his high place in this community 
as an opportunity and a duty to make the world better because he lived. 

Therefore, Be It Resotvep, by the Board of Trustees of the Los Angeles Bar 
Association that Thomas Wilfred Robinson exemplified the best traditions of his 
profession and of this Association and that he has left us an example of sacred 
friendship, sound scholarship, practical idealism and the durable satisfaction found 
in devotion to duty and in work well done. 

RESOLVED, FurRTHER, that this resolution be spread on the minutes of the 
Los Angeles Bar Association and that a copy be sent to Mrs. Thomas Wilfred 
Robinson and her devoted family. 

Los Angeles, California, October 12, 1938. 
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USURY IN PURPORTED 
SALES OF ACCOUNTS RECEIVABLE 


By Walter H. Moses, of the Los Angeles Bar. 


ETWEEN November 6, 1934, when a new Section 22 (concerning interest 
rates and usury) of Article XX of the Constitution was adopted,’ and 
November 24, 1937, when the Supreme Court held? that the Usury Law*® was 
not repealed thereby (except as to the classes of lenders expressly exempted in 
the constitutional amendment), probably the consensus of opinion among lawyers 
was that there was and would be no more usury law until the Legislature acted 
again on the subject. Decisions of and statements in lower court opinions 
reinforced this view.‘ Usury became more prevalent within the State and the 
uncertainties regarding the status of the law made borrowers hesitant to attempt 
to enforce the penalty provided by Section 3. Such section enables a borrower 
who has paid interest in excess of the legal rate to recover from the person 
receiving the payment treble the amount of all interest paid, provided the action 
is brought within one year after payment. He may also recover in an action 
on an implied contract all interest paid on the loan; however, such action is 
subject to the bar of the two-year statute of limitations.® 


The present status of the usury law has been ably presented in an excellent 
article appearing in the January, 1938, number of the Butietin.6 With that 
article as a basis, this discussion will be confined largely to usury concealed in the 
purported sale of accounts receivable. 


The writer believes this type of usury to exist to a very substantial extent 
in California today. 


There are no cases in the California reports dealing with this particular 
type. A very substantial body of law, largely developed in the Federal Courts 


1, Treadwell, Constitution of Calif. Ann. 1938 Supp. pp. 37-38. 
2. Penziner v. West American Finance Co., 10 Cal. (2d) 160. 
3. Deering, General Laws 1931, Vol. 2, pp. 1908-1910, Act 3757. 


4. The Appellate Department of the Superior Court of Los Angeles County held in 
November, 1935, that the constitutional amendment repealed the usury law in its entirety. 
(Fenton v. Markwell, 11 C. A. (2d) Supp. 755.) The District Court of Appeal un- 
qualifiedly approved and followed this holding in January, 1936, in Andrews v. Reidy, 
84 C. A. D. 319 (54 P. (2d) 30) and in December, 1936, in Wolf v. Pagific-Southwest 
Discount Corp., 88 C. A. D. 51 (63 P. (2d) 844.) 

In Andrews v. Reidy the Supreme Court granted a hearing and decided the case on 
an entirely independent ground. It expressly refused to pass on the question of implied 
repeal, although such question had been fully presented in the arguments. (Andrews v. 
Reidy, 7 Cal. (2d) 366 at 373 (Sept. 15, 1936).) In Matulich v. Marlo Investment Co., 
7 Cal. (2d) 374, decided the same day, the Supreme Court again refused to pass on this 
question of implied repeal, although the judgment reviewed was based upon the holding 
that the usury law had been repealed. (See 7 Cal. (2d) at 375 and 377.) 

The Supreme Court also granted a hearing in Wolf v. Pacific-Southwest Discount 
Corp., and decided that case on the same date, November 24, 1937, when Penziner v. 
West American Finance Co., supra, note 2, was decided. It held that the lender, being 
a personal property broker, was included among those exempted (until further legislative 
action) by the constitutional amendment from the operation of the usury law, following 
Matulich v. Marlo Investment Co., supra, this note. 


Taylor v. Budd, 217 Cal. 262 (1933); Babcock v. Olhasso, 109 Cal. App. 534 


x 
(1933). 
6. “The Present California Usury Law,” by Laurence W. Beilenson. 





BAR E 


in ba 
the pi 
of acc 
betwe 
ment 
tion « 


I 
their 

to co 
the a 
excee 


cou 


’ 


in se 
to th 
and | 
natut 
caref 
kinds 
adde 
Simi! 
tates 
kinds 


LLETIN 


nterest 
1 and 
® was 
ted in 
wyers 
acted 
inions 
id the 
tempt 
rower 
erson 
action 
action 
on is 


ellent 
| that 
n the 


«tent 


cular 
ourts 


‘Id in 
irety. 
| un- 
teidy, 
hwest 


se on 
plied 
US Uv. 
Co., 
this 
Iding 


“ount 
r Uv. 
eing 
ative 
wing 


534 


BAR BULLETIN 37 


in bankruptcy proceedings, discloses the circumstances in the dealings between 
the parties and the provisions of their purported agreement of purchase and sale 
of accounts receivable, which expose the substantial character of the transaction 
between the parties as a loan and the fictitious character of their written agree- 
ment of purchase and sale as a mere subterfuge and device to conceal the viola- 
tion of the usury law.’ 


In those jurisdictions in which the usury laws carry severe penalties for 
their violation, usurers do their utmost, by subterfuges of one kind or another, 
to conceal the true nature either (1) of the transaction as a loan or (2) of 
the additional interest charge, which, when added to the rate expressly provided, 
exceeds the maximum permitted by law. 


COURTS VIGILANT. 


The California courts have been as vigilant as those of other jurisdictions 
in seeking to expose the artifices of usurers. They have opened the door wide 
to the investigation of all circumstances relating to the condition of the parties 
and their activities, which may throw light in any material way upon the true 
nature of transactions alleged to conceal usurious loans.* As a result of such 
careful scrutiny they have detected violations of the usury law in various 
kinds of service charges for brokerage, auditing and other items, which, when 
added to the interest expressly provided in the loan, exceeds the legal rate.® 
Similarly, they have been astute in detecting lending transactions at usurious 
tates of interest, which have taken the form of sales of real estate and of various 
kinds of tangible personal property.'® 


7. In re American Fibre Reed Co., 206 Fed. 309 (1913) (D. C. Kan.) affirmed sub. 
nom. Home Bond Co. v. McChesney, 210 Fed. 893 (1914) (6 C. C. A.) affirmed 239 
U. S. 568, 60 L. Ed. 444 (1916); Jn re Grand Union Co., 219 Fed. 353 (1915) (2 C. C. A.); 
Re Gotham Can Co., 48 Fed. (2d) 540 (1931) (2 C. C. A.); Brierly v. Comm. Credit 
Co., 43 Fed. (2d) 724 (1929) (D. C. Pa.) affirmed 43 Fed. (2d) 730 (1929) (3 C. C. A.); 
Comm. Security Co. v. Holcombe, 262 Fed. 657 (1920) (5 C. €. A.); Petition of National 
Discount Co., 272 Fed. 570 (1921) (6 C. C. A.); Le Sueur v. Mfg’s Finance Co., 285 Fed. 
490 (1922) (3 C. C. A.); Tenn. Finance Co. v. Thompson, 278 Fed. 597 (1922) (6 C. C. 
A.); Nat. Trust & Credit Co. v. Orcutt & Son Co., 259 Fed. 830 (1919) (7 C. C. A.); 
Chase & Baker Co. v. Nat. Trust & Credit Co., 215 Fed. 633 (1914) (D. C. Il); 
In re Eby, 39 Fed. (2d) 76 (1929) (D. C. N. C.); Sponge Exchange Bank v. Comm. 
Credit Co., 263 Fed. 20 (1920) (5 C. C. A.); General Motors Acceptance Co. v. Midwest 
Chevrolet Co., 6 Fed. (2d) 1 (1933) (10 C. C. A.); White Motor Co. v. U. S., 3 Fed. 
Supp. 635 (1933) (Ct. Claims); Elmer v. Comm’r Internal Rev., 65 Fed. (2d) 568 (1933) 
(2 C. C. A.); Mercantile Trust Co. v. Kastor, 273 Ill. 332, 112 N. E. 988 (1916) ; Dorothy 
v. Commonwealth Comm. Co., 278 Ill. 629, 116 N. E. 143 (1917); Comm. Security Co. 
v. Rea, 105 S. W. (2d) (Tex. Com. App.) 872 (1937); Barker Piano Co. v. Comm. 
Security Co., 93 Conn. 129, 105 Atl. 328 (1918); Continental Credit Co. v. Eby, 91 Conn. 
553, 100 Atl. 434 (1917); Kelter v. American Bankers Finance Co., 306 Pa. 483, 160 Atl. 
127 (1932); Union Securities Inc. v. Merchants Trust & Savings Co., 205 Ind. 127, 
185 N. E. 150 (1933); McWhite v. State, 143 Tenn. 222, 226 S. W. 542 (1921). 

See annotation 95 A. L. R. 1197: “When transfer of accownts or other choses in 
action is deemed a sale rather than a pledge as security for a loan and vice versa.” 

8. Terry Trading Corp. v. Barsky, 210 Cal. 428 (1930); Harris v. Comm. Mortgage 
Co., 200 Cal. 609 (1927); Wood v. Angeles Mesa Land Co., 120 Cal. App. 313 (1932). 
Usury as a defense need not be pleaded. The court on its own motion will deny any 
recovery of interest on an usurious loan. Terry Trading Corp. v. Barsky, 210 Cal. 428 at 
434 (1930); Wallace v. Zinman, 200 Cal. 585 at 589 (1927). 

9. Terry Trading Corp. v. Barsky, 210 Cal. 428 at 432 (1930); Wallace v. Zinman, 
200 Cal. 585 at 597 (1927); Lewis v. Pacific States Savings & Loan Co., 1 Cal. (2d) 
691 at 694 (1934). 

10. Liebelt v. Carney, 213 Cal. 250 (1931); Rosemead Co. v. Shipley Co., 207 Cal. 
414 (1929). 
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The concealment of usury and its detection by the courts presents a constant 
inter-play between the ingenuity of usurers and their attorneys in concealing the 
true nature of the transactions and the ability of attorneys for borrowers to 
penetrate behind the devices and subterfuges resorted to and to convince the 
courts that the transactions are in reality loans at usurious rates of interest. 


In dealing with the problem of usury concealed in purported sales, it is es- 
sential to keep in mind that a bona fide sale of property is not usurious, no 
matter how disproportionate the discount or profit may be.14 Unless there is 
a loan or forbearance of money, usury cannot exist.1* In analyzing the cases 
finding usury in the purported sale of accounts receivable, the fundamental dis- 
tinction between sales and loans furnishes the needed clue to the detection of 
subterfuges. The essence of a sale is the transfer for a price of the general, 
absolute property in the thing sold.1* On the other hand, a loan is a contract 
by which one delivers a sum of money to another and the latter agrees to 
return at a future time a sum equivalent to that which he has borrowed, either 
with or without interest.’ 


These agreements are generally between merchants engaged in the business 
of selling or leasing to their customers some article of personal property and a 
finance company, making its profits out of supplying working capital to business 
men. The merchant finds himself in need of additional working capital and 
seeks to obtain it by the use of his accounts receivable. The finance company 
makes it a condition of their deal that the merchant purport to sell the ac- 
counts to the finance company and all of the forms used in connection with 
their transactions are provided by the finance company. The question arises, 
is the merchant a borrower or a seller and is the finance company a lender 
or a buyer? For clarity, the parties will be referred to herein as merchant and 
finance company. 


The fact that the parties in their written agreement speak of buying and 
selling the accounts and describe the merchant as the seller and the finance 
company as the buyer of the accounts presents no serious obstacle.45 The real 
nature of the transactions is not determined by the names by which the parties 
describe them, but by their inherent characteristics. It is equally true that the 
courts are not blinded by the fact that, when sums of money are advanced against 
the security of accounts receivable as collateral, the form of document used is 
a bill of sale, in which the merchant purports to sell, assign and transfer the 
accounts to the finance company. A necessitous borrower, whose needs are 
sufficiently great and pressing to induce him to agree to an usurious rate of 
interest to obtain a loan of money, is equally without protection against the 
incidental requirements of the lender that the transaction of lending be given 
the appearance of a sale. The acquiescence of the borrower in the subterfuges 
tesorted to is as involuntary as is his agreement to and payment of interest at 
an usurious rate. His need for the money overcomes all such considerations. 


11. Baker v. Butcher, 106 Cal. App. 358 at 367-368 (1930); Limpert v. Walker, 
19 Cal. App. (2d) 500 at 503 (1937). 

12. Rose v. Wheeler, 140 Cal. App. 217 at 219-220 (1934) ; O. A. Graybeal Co. v. Cook, 
111 Cal. App. 518 at 528 (1931). 

13. In re American Fibre Reed Co., 206 Fed. 309 at 311 (1913) (D. C. Kan.); 
In re Grand Union Co., 219 Fed. 353 at 356 (1915) (2 C. C. A.). 

14. Calif Civil Code, Sec. 1912; O. A. Graybeal Co. v. Cook, 111 Cal. App. 518 at 
528 (1931). 

15. Merc. Trust Co. v. Kastor, 273 Ill. 332, 112 N. E. 988 (1916); In re American 
Fibre Reed Co., 206 Fed. 309 (1913) (D. C. Kan.); In re Grand Union Co., 219 Fed. 
353 (1915) (2 C. C. A.); Jones v. Dickerman, 114 Cal. App. 357 (1931). 
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An analysis of the cases demonstrates that in deciding whether the transac- 
tion is really a sale (as it appears on its face to be) or a lending of money at 
an usurious rate of interest, the following characteristics of the dealings be- 
tween the parties have been emphasized by the courts: 


1. The fact that the entire account receivable, purportedly sold, never be- 
comes the sole and exclusive property of the finance company.’® The agreement 
customarily provides that the finance company shall advance to the merchant at 
the time of the “sale” and “transfer” of the accounts, only a portion of the face 
amount of the accounts sold. The balance of the face amount of the accounts is 
divided by the agreement into a discount (fixed either at an absolute percentage 
of the face amount or varying in accordance with the length of time in which 
the debtors in the accounts are required to or actually do pay up the accounts), 
and a so-called “reserve,” which the finance company agrees to pay to the 
merchant after the account is collected in full, provided there are no existing 
defaults at that time in the collection of the other accounts theretofore sold to 
the finance company. The finance company is given the right to charge the 
“reserve” collected on any particular account with the amount of any default 
which occurs in the collection of any of the other accounts. 


The courts have been quick to realize that such a provision deprives the 
transaction of one of the essential characteristics of a sale. Although the finance 
company purports by the agreement to purchase the entire account and the 
merchant executes a bill of sale of the entire account, the withheld balance of 
each account in excess of the discount (the reserve) does not become its ab- 
solute property. It agrees to account for this reserve to the merchant at a future 
date and in the meantime retains it in its possession only as a pledge for the 
payment of the moneys owing on the other accounts. The agreement clearly 
contemplates that, upon the repayment of its actual advances against the ac- 
counts and of the discounts charged, this withheld balance shall ultimately be 
paid to the merchant and that in the interim the finance company has only a 
special property interest in the accounts in the nature of a pledge. The Circuit 
Court of Appeals for the Second Circuit, in one of the leading cases, in which it 
affirmed the holding of the District Court that the purported sale was in fact a 
loan at an usurious rate of interest, adverted to this single feature of the trans- 
action as alone compelling the conclusion that the transaction was one of lend- 
ing.1? 

2. A provision in the agreement that, should an account not be paid at 
maturity or should the debtor in the account become insolvent (before ma- 
turity), the merchant is to repay the amount advanced thereon, plus the discount, 
and thereupon the account shall be reassigned to him by the finance company:"* 
This provision of the agreement is an additional indication of the intention of 
the parties to limit the interest of the finance company in the accounts receiv- 
able to security for the repayment of the moneys advanced thereon plus the 
discount and to leave in the merchant the ownership of the accounts. If the 
intention were otherwise the agreement would necessarily provide for the pay- 
ment to and retention by the finance company of the entire face amount of all 
accounts, including such delinquent accounts. 


16. See following cases in note 7, supra: In re American Fibre Reed Co.; Home 
Bond Co. v. McCresney; In re Grand Union Co.; Petition of National Discount Co.; 
Mercantile Trust Co. v. Kaster; Dorothy v. Commonwealth Comm. Co.; Comm. Se- 
a Co. v. Rea; Barker Piano Co. v. Comm. Security Co.; Continental Credit Co. 
v. Ely. . 

17. Home Bond Co. v. McChesney, 210 Fed. 893 (1914). 

18. See following cases in note 7, supra: In re American Fibre Reed Co.; Home 
Bond Co. v. McChesney; Mercantile Trust Co. v. Kastor. 
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3. A common provision in the agreement obligating the merchant to collect 
the accounts and to pay all expenses incident to their collection.® According to 
the authorities, if the parties really intended that the absolute property in the 
accounts be transferred to the finance company, there would be no reason to 
impose on the merchant either the duty to collect the accounts or the obligation 
to pay the expenses of collection, in the event they are collected by the finance 
company. Closely related to this important evidence of intent is the fact that in 
practically every instance the finance company gives no notice to the debtors therein 
of the alleged assignment of the accounts to it. An elementary principle of law 
of assignments of non-negotiable choses in action (such as accounts receivable) 
is that the assignment is not binding upon the debtor until he receives notice 
of the assignment.” If the finance company were really intending to become the 
owner of the accounts, simple business caution would cause it to notify the 
debtors in the accounts to pay them to it. It does not do so because the parties 
mutually intend and desire that the debtors continue to look to the merchant as - 
the owner of the accounts and make payment only to him. 


The receivables in these cases frequently arise out of lease contracts or con- 
tracts of conditional sale providing for installment payments of the purchase 
price, containing provision for repossession in the event of default in the per- 
formance of the installment obligation. Uniformly in these cases, the right of 
repossession remains in the merchant and he exercises it where default occurs 
to the same extent as though the account had not been sold by him. This 
circumstance the courts regard as quite significant evidence that no sale of the 
accounts was intended.*! In one of the cases** the agreement provided that in 
the event the possession of the merchandise was not retained by the debtor in the 
account after delivery to him, title thereto should revert to and remain in the 
finance company “until the amount due on any such contract is fully paid and 
discharged.” The court construed this provision to mean that title should remain 
in the finance company until “the amount due” to it from the merchant was 
fully paid. It was of the opinion that no such provision would have been 
necessary if the account had been really sold and regarded this provision as 
“another important circumstance” indicating that the transaction was not a sale, 
but in reality a loan on the security of the lease contracts. 


The lease contracts which form the subject matter of the accounts re- 
ceivable in many of these cases frequently contain executory provisions requiring 
the lessor in various ways to service the account during the term of the lease, 
as, for example, in the case of piano leases, keeping the pianos properly tuned 
and guaranteeing their continued good performance during the term of the lease. 
In the cases in which such executory obligations exist the conduct of the parties 
shows the intent that the merchant shall continue to perform these executory 
obligations and he does continue to perform them in spite of the assignment of 
the account to the finance company.”* This circumstance the court treats as an 
indication that the finance company does not intend to exercise the rights or 
assume the risks and obligations of an absolute owner of the assigned contracts. 


19. See following cases in note 7, supra: In re American Fibre Reed Co.; Home 
Bond Co. v. McChesney; Barker Piano Co. v. Comm. Security Co.; Comm. Security Co. 
v. Rea; Union Securities Inc. v. Merchants Trust & Savings Co.; In re Grand Union 
Co.; Dorothy v. Commonwealth Comm. Co. 


20. 5 Corp. Juris. pp. 934-935. 

21. Barker Piano Co. v. Comm. Security Co., supra, note 7. 

22. In re Grand Union Co., supra, note 7. 

23. Barker Piano Co. v. Commercial Security Co., supra, note 7. 
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On the contrary, it intends that these incidents of ownership shall continue in 
the merchant to the same extent as if no sale had occurred. Consequently, this 
is a strong indication that a loan and not a sale was in reality intended by the 
parties. 

4. The absence of any price being fixed in the agreement as consideration 
for the purchase of the accounts and, in lieu thereof, a provision adjusting the 
discount to the period of time the moneys advanced by the finance company to 
the merchant are actually outstanding.** The following provisions, taken from 
the contract In re American Fibre Reed Co.*5 illustrate this type: 


“First. That said second party shall buy from said first party all 
acceptable accounts tendered to it by said first party and pay therefor 
the face value thereof less the following discounts: One per cent on 
accounts that are paid within fifteen days. Two per cent on accounts 
that are paid within thirty days. Three per cent on accounts that are 
paid within sixty days. Four per cent on accounts that are paid within 
ninety days. Five per cent on accounts that are paid within one hundred 
and twenty days. Six per cent on accounts that are paid within one 
hundred and fifty days. Seven per cent on accounts that are paid within 
one hundred and eighty days—subject, however, to the terms of this 
and any subsequent agreement executed by the parties hereto. 


24. See following cases in note 7, supra: Dorothy v. Commonwealth Comm. Co.; 
In re American Fibre Reed Co.; Home Bond Co. v. McChesney. 


25. 206 Fed. 309 at 315. 
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“Second. That the said party shall pay: Seventy-eight per cent 
on thirty day accounts. Seventy-seven per cent on sixty-day accounts. 
Seventy-six per cent on ninety-day accounts. Seventy-five per cent on 
one hundred and twenty day accounts. Seventy-four per cent on one 
hundred and fifty day accounts. Seventy-three per cent on one hun- 
dred and eighty day accounts—upon delivery to and acceptance of 
such accounts duly assigned to the party of the second part, and the 
remainder, less discount and deductions taken by the debtor, shall be 
paid immediately after the collection of the account by the second party ; 
provided, however, no payment of the remainder shall be made while any 
of said accounts are in default.” 


Such a provision is of twofold importance. It not only demonstrates the absence 
of a fixed price (which is one of the essential characteristics of a sale), but 
also discloses the intention of the parties to determine the amount of the dis- 
count by the length of time that the moneys advanced by the finance company 
remain outstanding. The latter consideration is convincing that the discount 
is a compensation for the use of the moneys advanced. Such a provision would 
seem of itself to be almost conclusive evidence that the parties really intended 
a loan on the security of the accounts and not a sale thereof. 


5. The provision in the agreement of a guarantee by the merchant of the 
due payment of the accounts by the debtors therein.*® While a merchant is 
expected in the usual course of business to warrant the quality of his merchandise, 
the guaranteeing of the payment by his customers of their accounts is quite 


unusual. There is much to be said in support of the authorities which hold 
that the guarantee of collection of the accounts is conclusive of the lending 
character of the transaction.2* The greater weight of authority, however, is to 
the effect that such guarantee is merely another circumstance evidencing an 
intent to make a loan on the security of the accounts and is not conclusive 
thereof.28 Although there are no cases in California involving the guarantee 
of the collection of an account receivable of this character, there is authority 
that a guarantee of the payment of a negotiable promissory note in connection 
with its transfer, under circumstances leaving the intent to make a purchase 
or a loan ambiguous, is not conclusive evidence that a loan was intended.*® In 
that case the trial court had found as a fact that the parties really intended a 
sale and the District Court of Appeal affirmed this holding upon the ground 
that there was substantial evidence to support the finding. In so doing it stated 
that the presence of the guarantee was not conclusive evidence of a loan as a 
matter of law and, therefore, did not justify a reversal of the judgment where 
substantial evidence supported the finding that a sale was intended.*® None of 
the other strong indications of intent to engage in a lending transaction, which 
are pointed out above, were present in that case. 


26. See all the cases in note 7, supra. 

27. See 43 L. R. A. (n.s.) 211 at 232-233; 66 Corp. Juris. pp. 187-188. 

28. See 43 L. R. A. (n. s.) 211 at 234-336; O. A. Graybeal Co. v. Cook, 111 Cal. 
App. 518 at 531 (1931). 

29. O. A. Graybeal Co. v. Cook, 111 Cal. App. 518 at 531 (1931). 

30. See note 29. 
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6. Another strong indication of a loan is a provision in some of the agree- 
ments requiring that the merchant pay interest to the finance company from 
time to time on the outstanding balance of moneys advanced against the ac- 
counts receivable in excess of the moneys collected thereon.*1 Such interest 
charge is clearly out of place if the parties intended a sale of the accounts and not 
a loan of moneys on the security thereof. 


7. It sometimes appears that the conditional sale or lease contracts out of 
which the accounts receivable arise extend beyond the period in which the 
merchant guarantees that the accounts will be fully paid and collected? It is 
obvious in such circumstances that the debtors in such accounts will not have 
fully paid the same within that period. For example, in one case** the merchant 
manufactured and sold pianos on an installment plan, the installment payments 
extending over a period of from twenty to thirty months. He purported to 
sell such piano contracts to the finance company and guaranteed that they would 
be fully paid within twelve months, an obvious impossibility. The court re- 
garded this as a strong circumstance indicating the intent only to make a loan 
on the security of such piano contracts and regarded it as wholly immaterial 
that the agreement between the merchant and the piano buyer gave the latter 
the option of prepayment which in some instances was exercised by them.*4 


31. In re Grand Union Co., supra, note 7; Barker Piano Co. v. Commercial Se- 
curity Co., supra, note 7. 

32. Dorothy v. Commonwealth Commercial Co., supra, note 7. 

33. See note 32. 

34. See 116 N. E. at p. 149. 
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CONCLUSION. 


The above constitute the indicia of intention to engage in lending transac- 
tions on the security of accounts receivable purportedly sold by merchants to 
finance companies, which have found most frequent emphasis in the decisions of 
the courts. Needless to say, all of these important circumstances are not present 
in any one case; they are found in varying combinations in the several cases 
analyzed. Moreover, these cases are more in the nature of guides than of 
precedents, since the issue of loan or sale is one of fact and not of law.*® 


It is believed that many of the agreements in common use in California 
today between merchants and finance companies purportedly purchasing their 
accounts receivable will disclose many of the above mentioned characteristics of 
loan transactions. Moreover, the finance charge or discount, treated as interest, 
computed on the basis of the money actually advanced**® against the accounts 
and not on the face amount thereof, will disclose a rate of interest many times 
the maximum legal rate of 10% per annum. Under such circumstances, usury 
is present and the merchant has all the remedies provided by the usury law at 
his disposal. 


35. Miley Petroleum Corp. Ltd. v. Amerada Petroleum Corp., 18 Cal. App. (2d 
182 at 191 (1936); Agoure v. Spinks Realty Co., 5 Cal. App. (2d) 444 at 451 1995). 
Vaughn v. People’s Mortgage Co., 130 Cal. App. 632 at 647 (1933) ; Jones v. Dickerman, 
= eT ae 357 at 362 (1931) ; O. A. Graybeal Co. v. Cook, 111 Cal. App. 518 at 

3%. Taylor v. Budd, 217 Cal. 262 (1933); Haines v. Commercial Mortgage Co., 200 
Cal. 609 (1927). 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACTS OF CONGRESS OF AUGUST 24, 1912, AND 


MARCH 3, 1933. 


Of Bar Bulletin, published monthly at Los An- 
geles, California, for September 21, 1938. 


State of California, County of Los Angeles—ss. 


Before me, a notary public in and for the State 
and County aforesaid, personally appeared Chester 
Loomis, Jr., who, having been duly sworn accord- 
ing to law, deposes and says that he is the business 
manager of the Bar Bulletin and that the following 
is, to the best of his knowledge and belief, a true 
statement of the ownership, management (and if a 
daily paper,’ the circulation) etc., of the aforesaid 
publication for the date shown in the above caption, 
required by the Act of August 24, 1912, as 
amended by the Act of March 3, 1933, embodied in 
section 537, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, 
editor, managing editor, and business managers, are: 


Publisher—L, A. Bar Association, 1124 Rowan 


Building, Los Angeles, Calif. 


Editor—Ewell D. Moore, 541 South Spring St., 
Los Angeles, Calif. 


Managing Editor—None. 


Business Manager—Chester Loomis, Jr., 241 East 
4th St., Los Angeles, Calif. 


2. That the owner is: (If owned by a corpora- 
tion, its name and address must be stated and also 
immediately thereunder the names and addresses of 
stockholders owning or holding one per cent or 
more of the total amouut of stock. If not owned by 
a corporation, the names and addresses of the in- 
dividual owners must be given. If owned by a firm, 
company, or other unincorporated concern, its name 
and address, as well as those of each individual 
member, must be given.) Los Angeles Bar As- 
sociation. Address: 1124 Rowan Building, Los 
Angeles, Calif. 





3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages or 
other securities are: (If there are none, so state.) 
None. 


4. That the two paragraphs next above, giving 
the names of the owners, stockholders and se- 
curity holders, if any, contain not only the list of 
stockholders and security holders as they appear 
upon the books of the company but also, in cases 
where the stockholder or security holder appears 
upon the books of the company as trustee or in any 
other fiduciary relation, the name of the person or 
corporation for whom such trustee is acting, is 
given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and 
belief as to the circumstances and conditions under 
which stockholders and security holders who do not 
appear upon the books of the company as trustees, 
hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no 
reason to believe that any other person, association, 
or corporation has any interest direct or indirect in 
the said stock, bonds, or other securities than as so 
stated by him. 

5. That the average number of copies of each 
issue of this publication sold or distributed, through 
the mails or otherwise, to paid subscribers during 
the twelve months preceding the date shown above 

(This information is required from 
daily publications only.) 


(Signed) Cuester Loomis, Jr., 
(Signature of business manager.) 


Sworn to and subscribed before me this 21st day 
of September, 1938 
[Seal] (Signed) H. S. St. Crarr, 
Notary Public in and for the County of 
Los Angeles, State of California, 


(My commission expires March 20, 1939.) 














BUSY ATTORNEYS 


WILL WELCOME THIS TIME-SAVER 


To shorten and facilitate the preliminary work of preparing a TRUS 
INSTRUMENT or a WILL, we have prepared for the use of attorney 
clients an “ESTATE ANALYSIS” form which is helpful in gathering pe 
tinent factual data and in crystallizing clients’ ideas. A supply wil 
be sent immediately upon request. Call TRinity 5411, Station 84 


TRUST DEPARTMENT— UNION BAN 


& TRUST CO. OF LOS ANGEL 
Feduel De Dep 0 


Federal Roa ~~ Sth p A Hill ens Oe 
THE BANK OF PERSONAL SERVICE e WE HAVE NO BRANCHE: 

































ETIN BAR BULLETIN 


ETC., 


anD @ THE JUNIOR BAR CONFERENCE AND 
a jf PUBLIC RELATIONS 


r cent 
res oF By Harold H. Krowech, General Chairman of the Juvenile Crime Preven- 
state.) tion Committee of the Junior Barristers of the Los Angeles Bar Associa- 
rn tion. 

id se- 
list of 
appear 


“ITGNORANTIA JURIS NEMINEN EXCUSAT,” 


Rar us or ignorance of the law excuses no one. Ignorance 
n any of the law, neglect and thoughtlessness are three pri- 
on or mary causes of juvenile delinquency. The Junior Bar 


Conference of the State of California recognize a state 
responsibility in the reduction and prevention of 

juvenile crime. The young attorneys of the state real- 
istees, ize and understand that if crime is to be prevented our 





Fog younger generation must have an intelligent under- 
ation, standing and comprehension of our laws and govern- 
ect in mental institutions, the reasons for having laws, and 
sng y the part that law observation plays in a well regulated 
<a e and peaceful society. 
lias Because the public is in need of help from every 
above HAROLD H. KROWECH source to accomplish the desired goal of law ob- 
from ° 
servance among the youth of our state, the Junior 
Jr., Bar Conference knows of no greater way in which it can serve the public than 
ager.) that of carrying on a widespread public information program with the fixed 
t day purpose of explaining to our youth the meaning of the law; the concepts of the 
law ; its ends and objectives. 
me: of A resolution was adopted at the last annual State Bar meeting of the Junior 
nia. Bar Conference whereby the Junior Bar will undertake a state-wide speaking 
program and attempt to create an awakened community responsibility on the 
— part of our younger generation toward the necessity for observing our laws, 


respecting our institutions of government, and the governmental agencies that 
enforce the law. 


The program of the Junior Bar Conference in the field of juvenile crime 
prevention is accepted today as the most constructive public relations work that 


TER the young bar of the nation can undertake to serve the community. This field 
a TRU of endeavor is especially suited to the Junior Bar. It is to be carried into the 
public school system of the State of California and also in our national educational 
oe institutions. Youth organizations are not to be overlooked. 
ly wl _ Since May 15, 1936, the Junior Barristers of the Los Angeles Bar Asso- 
on 84 ciation have been carrying forward this great work in the City of Los Angeles. 
When the program was first printed in the Los Angeles Daily Journal, a national 
press association sent the information concerning the program to almost every 
J other legal paper in the country with the consequent result that inquiries began 
= to flow into the Los Angeles Bar Association offices concerning the plan and its 
SEL operation. Endorsements from leaders of Bar Associations in different parts 
leteithiend of the country began to pour in, and public support was acknowledged. The 
wy National Probation Association asked the Junior Bar to carry the work into every 
state of the union. The National Conference of Juvenile Agencies in one of their 
\CHES recent annual conventions resolved to endorse and commend the plan. The 


Junior Bar Conference of the American Bar Association in annual convention 
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assembled at Cleveland, Ohio, passed a resolution adopting the Juvenile Crime 
Prevention program of the Junior Barristers of the Los Angeles Bar Association. 


A young person oftimes comes into conflict with the law because of his 
ignorance that he is violating a law. His further failure to understand “why” 
it is wrong to commit an unlawful act calls for an explanation. The conse- 
quences and penalties for unlawful acts must be pointed out by the lawyer-speaker. 
Youth must be made to understand that crime does not pay; that property rights 
are to be respected; that the machinery of the law is objective in its operation; 
that the penalties are heavy and severe and that the law punishes the guilty 
before the Bar of Justice. The physician has entered the field of preventitive 
disease along with the dentist who now advocates preventitive dentistry. Is it not 
the lawyer’s equal duty as his particular contribution to society and to the com- 
munity in which he lives to prevent crime by means of spreading the information 
of the process and meaning of the law, and the consequences of law violations ? 
Who is best able to drive home to our youth the futility of committing an un- 
lawful act? Certainly the lawyer, because at first hand he has seen the 
humility and suffering of defendants before the court. It is the attorney who 
can relate from his own experience the dangers which beset a youth in the 
commission of a crime. The lawyer knows the anxiety of the accused and the 
hopelessness of the guilty and can transmit this vivid experience to a young 
audience with telling effect. 

The young lawyer is especially suited to carry this message into the public 
schools of the nation. He is fresh from the problems of his own youth and 
has an immediate understanding of the adventuresome spirit of the young. He 
commands the respect of his young audience because he has attained a goal—a 
profession. His being on the platform is an experience to the students and not 
just another speech. Judge Robert Scott of the Los Angeles County Juvenile 
Court said recently: “The psychology of the young lawyer appearing before 
a young audience is in itself productive of much good.” 


The Junior Bar feels that its work has and will be reflected in a more 
enlightened public opinion toward the lawyer and his place in the community. 
The young person in the school has received a refreshing contact with a young, 
energetic and idealistic lawyer. Such a contact is one of lasting impression. 
The parents of the children are appreciative of the lawyer’s deed, and the 
principals of the various Los Angeles public schools have manifested a deep 
interest in the well prepared speeches of the lawyers in the work. Youth wants 
to know—it is for the lawyer to point the way. 





THE ENGLISH HAVE A SONG FOR IT 


One of the songs often sung at the mess in Gray’s Inn, London, has this 
verse : 
“Now, this festive occasion our spirit unbends, 
Let us never forget the profession’s best friends. 
So we'll send the wine round and a nice bumper fill 
To the jolly testator who makes his own will.” 
The refrain of the Gray’s Inn song is even more precise in its sarcasm, for 
it runs: 
“Oh the law, when defied will avenge itself still 
On the man and the woman who make their own will.” 
—/(Case and Comment.) 
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BAR ASS’N GOLF TOURNAMENT OCT. 21 


OS ANGELES BAR ASSOCIATION Golf group will be guests of Gwyn 

S. Redwine, one of its members, at a golf tournament to be played at 
Lakeside Country Club on Oct. 21, teeing off from 1:00 to 2:00 P. M. Green 
fees and tournament, $3.00. Members and players are requested to make 
reservations early so that arrangements can be made with club. 


Hiram E. Casey, Chairman of Golf Committee, announces special attractions 
for the remaining tournaments to be played. In addition to the special low 
gross cup, and a special cup to be presented by President Frank B. Belcher, 
the committee has procured several beautiful and valuable trophies which will be 
distributed at the end of the present year, on the following basis: 


Cups will be given for low gross players as follows: 
Best score for 72 holes; a cup for the best 54-hole low gross score; a cup 


for the best 36-hole low gross score and a cup for the 18-hole low gross score. 


In addition to the gold, silver and bronze medals furnished by the Bar 
Association, special trophies have been procured by the committee to be given 
for low net, tin whistle and blind bogey prizes for the remaining tournaments 
of the year, of which there are six. 








For Attorneys--- 

WITH CLIENTS HOLDING BENEFICIAL 
INTERESTS IN TRUSTS TAXABLE AT COR- 
PORATION RATES FOR INCOME TAX PURPOSES. 


Many attorneys are advising clients having beneficial interests in 
trusts, taxable at Corporate Rates upon income (particularly where the 
asset consists of real estate producing rental income or possibly real 
estate subject to oil leases) to terminate such trusts and change the 
trust classification to that of a strict trust. 


We are advised that in many instances, such a change can be made 
at this time without any -gain or loss realized on its dissolution. The 
termination must be in accordance with the Revenue Act of 1938 and 
regulations issued pursuant thereto. 


All changes must be made during the month of December, 1938. 


Title Insurance and Trust Company 


433 SoutH SPRING STREET 
Mapison 2311 
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JUNIOR BAR CONFERENCE AT PASADENA 


re conjunction with the annual State Bar Convention at Pasadena, the mem- 
bers under the age of thirty-five, again gathered for their annual convention. 
Friday afternoon, September 23, the delegates assembled at Huntington Hotel 
for a cocktail party, with the Junior Barristers of Los Angeles acting as hosts. 
Wives of the delegates participated in bridge during the afternoon. 

Friday evening found thirty or forty couples in attendance at the annual 
dinner dance, dancing to the music of Manny Horowitz in between the bulletins 
that came via air from the Sudeten territory. 

At the third annual meeting of the conference, held at and following break- 
fast, Saturday, September 24, Charles Crail, Jr., of Los Angeles, presided, and 
some forty men and women were present. The group was honored by the 
presence of Paul Vallee, the new president of the State Bar. 


After informal discussions, the meeting was called to order by Mr. Crail. 
Max Gilford of Hollywood, chairman of the Motion Picture Survey Com- 
mittee, reported on its activities during the year 1937-38. The report was well 
prepared and indicated a considerable amount of time spent in its preparation. 
The committee made a study of all motion pictures that portrayed the courts, 
or the officers of the courts, and concluded that those making improper por- 
trayals of members of the bar, or that were at all offensive to the bar as a 
whole, were on the decline. The report was accepted and the committee was 
instructed to continue its work throughout the coming year. 


Ben Lerer of San Francisco, chairman of the Committee on Inferior 
Courts, reported on its activities but stated that the survey work was far from 
complete. The Conference authorized the committee to complete the survey. 


The Resolutions Committee, under Chairman Spencer Olin of Los Angeles, 
presented a number of resolutions to the Conference, most of which were 
adopted. Among them was that presented by Harold Krowech, of Los Angeles, 
urging participation in the Juvenile Crime Prevention Program. 


Charles Crail, Jr., chairman of the committee on proceedings in forma 
pauperis, reported that his committee recommended the continuation of the 
present practice and procedure. This report was presented at the open meet- 
ing of the State Bar, Friday afternoon, where it aroused considerable dis- 
cussion and some noticeable dissent. 

Harry O. Wallace, Long Beach, of the Nominations Committee, reported 
on its choice of nominees. The report was unanimously adopted and the 
following were’ elected to serve the Conference for the coming year: 

President—J. Felton Turner, Oakland. 

First Vice-President—James C. Ingebretsen, Los Angeles. 

Second Vice-President—Ben Lerer, San Francisco. 

Third Vice-President—Tom Davis, Los Angeles. 

Secretary—James L. Feely, San Francisco. 

Board of Directors: 

Floyd Cerini, lst District, San Francisco. 

Stanley Hahn, 2nd District (1 yr. term), Pasadena. 
John Morrow, 2nd District (2 yr. term), Los Angeles. 
Jack Welch, 3rd District (2 yr. term), Sacramento. 
Phil Wagy, 4th District, Bakersfield. 


In addition to the above named, there are a number of hold-over officials 
on the Board of Directors, among them being Charles Crail, Jr., and Martin 
Weil of Los Angeles, the past. year’s president and secretary respectively. 
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PROPRIETARY TORT CLAIMS 


By Robt. E. Moore, Jr., and Wendell Mackay, Deputy City Attorneys as- 
signed to the Department of Water and Power of the City of Los Angeles, 
Members of the Los Angeles Bar. 

HE very interesting and well considered article by J. M. Moroney, Deputy 

County Counsel, relative to claims against public bodies in tort actions has 
presented this complex phase of public law from the point of view of one 
associated with the so-called “governmental functions” of the state, city and 
county. It obviously was not the intent of Mr. Moroney to give the subject 
of the filing of claims with proprietary agencies of city government any exhaustive 
consideration. It is the desire of the writers of this article merely to supplement 
that which has already been presented by Mr. Moroney. 


The nature of claims statutes is one that is little understood by the average 
practitioner, and the general conception seems to be that a claim statute is a 
short form of a statute of limitations. With respect to claims against pro- 
prietary agencies, as well as those against governmental agencies, the claims 
statute becomes an integral part of the right of action itself and is not merely 
a matter affecting the right to prosecute a cause of action already existing. 
It is primarily for this reason that the claims statute cannot be considered a 
“statute of limitations.” It is quite likely, therefore, that the legislative or ad- 
ministrative bodies having the power to pass upon and accept or reject claims 
may not approve the same where the conditions precedent imposed by such 
statutes have not been complied with. 

There is a further point in Mr. Moroney’s article involving a choice of 
words which should be considered. He has stated that Act 5619 of Deering’s 
General Laws imposes a “liability” for injuries arising out of the dangerous 
and defective condition of public property, and that Act 5149 is a “companion 
statute” to said Act 5619. There is considerable authority to the effect that 
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“liability” has always existed where injuries from dangerous and defective 
conditions of public streets, works, and property are concerned, but that the 
state and its agencies have clothed themselves with a sort of “immunity” which, 
from time to time, the sovereign waives according to its public policy of the 
moment. With respect to Act 5149, it appears that it is an act “relating”? to 
liability and that its language is broad enough to cover liabilities other than, 
and in addition to, those liabilities immunity to which has been waived by 
Act 5619. 


It will be noted that Act 5149 requires a filing of a claim with the clerk 
or secretary of the “legislative body” of the municipality. In the Douglass case 
referred to in Mr. Moroney’s article, it was held that the matter of the liability 
of municipalities for tort is one of general state-wide concern and that, therefore, 
a claim must be filed with the person or public body and under the conditions 
named and set forth in Act 5149, rather than with the person or public body and 
under the conditions referred to in the City Charter of the City of Los Angeles. 
Yet the Douglass case points out the Department of Water and Power and the 
Harbor Department of The City of Los Angeles as being exceptions to the 
aforementioned rule. It is doubtful whether the boards of either of the afore- 
mentioned Departments of the City have any “legislative’’ powers, unless it could 
be said that the Charter has delegated certain special legislative powers to said 
boards. If it be considered that they have no legislative powers, then it might 
logically be claimed that said boards are not “legislative bodies’ within the 
meaning of Act 5149 and that, therefore, the claims against those Departments 
should be filed with the Clerk of the City Council, the dicta in the Douglass 
case to the contrary notwithstanding. 


And the filing of claims being a matter of general state concern, the pro- 
visions of Act 5149 would apply even to the Department of Water and Power 
and the Harbor Department, and the provisions of Section 376 of the City 
Charter would have no application. Some argument might be advanced that 
the filing of a claim with a proprietary department of a city is a “municipal 
affair” in the light of many decisions which declare that the supplying of 
water and electricity is a matter of purely local concern. However, as is 
pointed out in the case of City of Pasadena vs. Charleville,* it is not the 
function involved which is to be considered, but rather the question of the policy 
to be established and the matters to be remedied by the particular law or laws 
in question. Under the ruling in that case, it would appear that since the 
question of liability of municipalities for tort is a matter of general state con- 
cern, and since the filing of a claim is an integral part of that liability, the entire 
public policy is one which is as applicable to “proprietary” functions of a city 
as to the “governmental” functions thereof. 


Mr. Moroney has assumed in his article that no claims need be filed with 
such agencies as the Los Angeles County Flood Control District. He relies 
to a great extent upon the fact that said District is not expressly mentioned 
either in Act 5619 or in Act 5149. There are a number of districts organized 
as “state agencies” which have been held to be quasi-municipal corporations or 
public corporations with qwasi-municipal functions,® and thus have been held 


1David—Calif. Mun. Tort Liability (1936), pages 143, et seq. 
2Stats. 1931, p. 2475 (Deering’s General Laws, Act 5149—Title of Act). 
3City of Pasadena v. Charleville, 215 Cal. 384. 
4See Note (3), supra. 
die Mob ee v. Srfith Bros. Inc., 211 Cal. 36; City of Pasadena v. Chamberlain, 204 
al. : 
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to the same liability and subject to the same rules of procedure as municipal 
corporations proper. The Los Angeles County Flood Control District, be- 
cause of its control by the Supervisors of the County of Los Angeles, and 
because of its duties as a water conservation agency, might be considered as a 
“county,” or even a “municipality” within the meaning of Acts 5619 and 5149. 


In referring to the applicability of §2.801 of the School Code to claims 
arising out of the negligent operation of motor vehicles, it might be well to take 
into consideration the case of Coleman vs. City of Oakland® in which the 
dangerous and defective condition of a negligently maintained truck was 
made the subject matter of a successful suit against the City of Oakland. Here 
we have one of the few indications in California of the attitude of the appellate - 
courts towards the applicability of Act 5619 to cities acting in their proprietary 
capacities. It would seem to follow that there is a corresponding applicability 
of Act 5149. 


Mr. Moroney has indicated in his article that the only liability of public 
bodies while acting in a governmental capacity is that imposed by Act 5619 
of Deering’s General Laws, §400 of the California Vehicle Code, and §2.801 
of the School Code. We wish to point out that there are two sections of the 
Code of Civil Procedure which have never been given a construction with 
reference to the specific question of their applicability to municipal corporations 
and other public bodies. We refer to §§376 and 377 of the California Code of 
Civil Procedure. While the rules of statutory construction in California would 
seem to remove municipal and other public corporations from the category of 
the word “person” as used in those sections, nevertheless consideration to this 
question should be given by attorneys, both for public bodies and those engaged 
in private practice. If said sections were to be held to apply, the question would 
then arise as to what claims provisions were applicable. Would Section 376 
of the Los Angeles City Charter and §4075 of the Political Code be the 
applicable claims provisions in the case of the City and the County, or are 
the provisions of Act 5149 of Deering’s General Laws broad enough to en- 
compass this additional liability or waiver of immunity? 


In citing the case of Huey vs. City of Los Angeles, Mr. Moroney ap- 
parently has not taken into consideration the fact that the provisions of §377 
of the Code of Civil Procedure, the Public Liability Act of 1923, and Act 5149 
of Deering’s General Laws were not made the subject matter of any discussion 
or of judicial determination by either counsel or the courts. As the claim 
involved in the Huey case was insufficient and invalid even under the six months 
provisions of §376 of the City Charter, it became unnecessary for counsel or the 
court to discuss or consider the other statutes above mentioned. 


In order to determine what claims provisions are applicable with respect 
to the Water and Power and Harbor Departments of The City of Los Angeles, 
we must consider the question as to whether Act 5619 upon its passage became 


6110 Cal. App. 715. 
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the exclusive remedy for obtaining damages for injuries arising out of the 
dangerous and defective condition of proprietary works and property. There 
is then the further question as to whether Act 5149 has such a broad applica- 
tion as to cover claims arising out of the dangerous and defective condition of 
proprietary works and property regardless of the applicability of Act 5619. 
Neither of these questions has as yet received complete and authorative con- 
sideration by our appellate courts, but it seems to the writer that both acts 
might logically be held to apply in proprietary situations. 


While it is probably true that actions based upon the provisions of Article I, 
§14 of the California Constitution find their conditions precedent only in the 
claims provisions of §376 of the City Charter and §4075 of the Political Code, 
attention should be called to the case of Durante vs. City of Oakland® in which 
it was held that in the case of a nuisance the provisions of Act 5619 with re- 
spect to the requirements of notice and an opportunity to repair applied. Since 
the basis of the common law nuisance action was the prevention of the acquisi- 
tion of a right by prescription and the taking of property without due process 
and without compensation (which is the basis of our eminent domain provisions), 
and since Act 5619 has been held to apply to such actions, it would seem 
that Act 5149 would provide the claims provisions applicable to such cases. 


719 Cal. App. (2d) 543. 
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THE ECONOMICS OF THE LEGAL PROFESSION 
SURVEY REVEALS DEPLORABLE SITUATION 


By Ewell D. Moore, of the Los Angeles Bar 


“We wish to reaffirm our conviction that in the circumstances in 
which the profession finds itself, with large numbers of lawyers 
either unable to earn a living in the practice, or earning the barest 
pittance; with innumerable young lawyers unable to find openings; 
with many of the older men, after a lifetime of practice, scarcely 
able to keep going; with sub-standard proprietary schools turning 
out each year thousands of ill-prepared and frequently deluded 
aspirants for admission; with lay agencies, despite the efforts made 
to check them, encroaching here and there upon the practice in 
ways which sometimes suggest that the bar itself is deficient in the 
kind of service which it renders in certain specialized fields; with 
growing evidence that people in the low income groups frequently 
go without legal assistance because they cannot afford to pay for it, 
or because they think they cannot afford to pay for it, or because 
they distrust lawyers or do not know any lawyers, or do not know 
when they need advice; with evidence in still other directions that 
the public relations of the bar are defective; with evidence, finally, 
that the cost of maintaining law offices is excessively high;—in 
these circumstances we think it imperative that the bar should 
take action both to get at the facts more fully and to experiment 
with remedies. 


“We hope, among other things, that experiments in the way 
of setting up legal service bureaus under bar association auspices 
to render low cost, efficient, specialized service to the low income 
groups may be undertaken, together with experiments in organized 
bar association advertising. We do not believe that the merits 
of these or other proposals can be finally determined until they 
have been tried out here and there in practice, and it seems to us 
that the time has come to be bold in striking out along new paths 
of group effort which, if properly safeguarded, will not impair either 
the traditional independence of the lawyer or the dignity of the 
profession.” 


These are strong statements by an American Bar Association commit- 
tee of distinguished personnel. If anything more were needed to arouse 
the bar to an appreciation of its plight, and to the imperative duty of 
taking vigorous and collective action to solve the problems so convincingly 
presented, the report of the Special Committee on the Economic Condition 
of the Bar, should act as a goad. It shows that the net income of about 50% 
of the lawyers in practice five years or less, is around $2,000 a year. 


The manual, just published, was prepared by the special committee 
under its last year’s chairman, Dean Lloyd K. Garrison, of the University 
of Wisconsin. It contains within its 227 pages, the results of intensive 
studies and surveys both on a nationwide and local scale, designed to gather 
the economic facts about the profession. 
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As the committee so aptly says in its letter transmitting the report: 


“The serious obligation of the organized bar to its insecure members 
will not be served merely by the curiosity as to the money-earning ca- 
pacity of our brother lawyers. Of greater importance is the analysis of 
the existing causes of inadequate income, its effect on the service of the 
profession to the public, and the development of remedies through the appli- 
cation to local conditions by local agencies, of the conclusions reached.” 


The manual is designed for the use of state, local and junior bar 
associations, and the committee expresses the hope that they will set up 
committees to pursue the studies thus commenced, and to expose, discuss 
and experiment with measures for the improvement of the conomic well- 
being of the profession, consistent with its ideal of public service. 


The bald, startling facts of the distressful economic condition of 
American lawyers are not softened by any predictions of future improve- 
ment, unless the bar itself takes heed of the underlying causes and ex- 
ercises some of the collective intellignce it is supposed to possess in remov- 
ing these causes. To those economically secure lawyers who have closed 
their eyes and shut their minds to the facts so often proclaimed by less 
authoritative sources, the picture will come as a shock; but to the great 
body of the bar, who need only to put their hands in their pockets to 
count their assets, it will be a forceful confirmation of a condition long 
recognized and often deplored. 


? 


“Our final hope,” says the committee, somewhat plaintively, “is 
that ultimately there will be established in all the states full-time 
salaried staffs, working for the profession and under its direction.” 


This hope together with the statement appearing in the quoted para- 
graph at the head of this article that, “we hope, among other things, 
experiments . . . may be undertaken in organized bar association 
advertising,” represent a welcome change in the views of some of our 
recognized leaders. Indeed, it is the one outstanding bright spot in a 
noteworthy contribution to the fast growing literature on the problems 
of the legal profession, and its duties to the public. 


WORKING STAFFS 


In expressing the hope that the bar in each state will establish salaried 
staffs working for the profession and under its direction, the report says: 
“Such staffs, so directed, should set themselves to the manifold tasks which 
the situation calls for—the continuous gathering of facts about the pro- 
fession, their dissemination among aspirants for the bar itself, the establish- 
ment and maintenance of proper standards of admission and discipline, 
the rendering of assistance to young lawyers in locating where their 
services can best be utilized, the checking of unauthorized practice and the 
study of the causes which give rise to it, the simplification of those pro- 
cesses of administering justice which are costly to both lawyers and liti- 
gants, the devising of ways to reduce other expenses of conducting prac- 
tice; the provision of means through legal service bureaus and other group 
efforts to expand the service of the bar to. the public.” 
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The personnel of the Special Committee on the Economic Condition 
of the Bar, appointed in 1937, under whose direction the manual was pre- 
pared, consisted of: 


Dean Lloyd K. Garrison, University of Wisconsin, chairman; John 
Kirkland Clark, New York; Mitchell Dawson, Chicago; Isider Lazarus, New 
York; John M. Niehaus, Jr., Peoria, W. A. Roberts, Washington, D. C., 
and Arthur G. Logan, Chicago. 


The 1938-1939 committee has as its chairman, Mr. W. A. Roberts, 
Transportation Bldg., Washington, D. C. Dean Garrison and Mr. Logan 
retired and were succeeded by Grant B. Cooper, of Los Angeles, and John 
M. Dunham, of Grand Rapids, Mich. The work is to be continued. Re- 
quest is made by the chairman that he be advised of the committees or 
other agencies charged with the consideration or execution of the recom- 
mendations contained in the manual. 


SCOPE OF SURVEY 


Local bar surveys have been conducted, the report says, in Connecticut, 
Wisconsin, Missouri, New York County, and California. These surveys are 
described in detail. The committee concluded that a national survey would 
not be immediately practical. However, the Department of Commerce’s 
Division of Economic Research, published a statistical bulletin, including 
statistics on the number and incomes of lawyers and other professions, for 
1929-1935. While this material was of great importance, and while the 
Department of Commerce cooperated with the committee in gathering 
additional data, the limitations of the department’s program were such that 
many of the details about the profession could not be assembled. The 
committee concluded, therefor, that while valuable information could be 
obtained through the governmental department, complete data regarding 
the profession would have to be gathered by the profession itself. 


Because of the variety of local conditions and the differing needs and 
circumstances of the profession in each locality, it was concluded that 
experimentation in planning and method. had not proceeded far enough 
to enable a national survey to be projected with any degree of confidence, 
but that a series of local surveys could be adapted to the requirements 
of each place, and that the committee’s first effort should be to assist 
in the stimulation, coordination and guidance of such surveys. 


“The purpose of the manual,” the report says, “is not to advocate 
particular measures, but rather to stimulate their formulation by others 
in the light of the data presented and of such further data as will, we hope, 
be assembled by the local associations.” 


STATISTICAL FINDINGS 


The manual contains a number of summaries of statistical findings con- 
tained in the surveys, too extensive to be reprinted in full in THE BULLETIN. 
However, a few of them will assist the readers to have a better understanding 
of the situation. 


The first table brings together for comparative purposes, income data from 
the New York County and the first Wisconsin surveys, and concerns the 
income of mature lawyers. 
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N. Y. County and the Larger Wisconsin Cities: Mature Lawyers 


PERCENTAGES OF LAWYERS IN THE DIFFERENT INCOME BRACKETS. 


Average Net Professional In- 
comes during 1928-32 in the Madison, 
case of N. Y. Lawyers, and N. Y. County Kenosha, Milwaukee 
1927-32 in the case of Wis- Racine 
consin lawyers. 


(2,452 lawyers) (217 lawyers) (728 lawyers) 


Under $1000 4.8% 8% 
14.2 19.5 
18.7 


37.7 
26.5 
20.2 


Total, $3000-9999 . 46.7 
$10,000-14,999 10.7 
3.4 


Total, $10,000-24,999 13.5 
Over $25,000 . 1.5 2.5 


“It will be noted that a considerably higher proportion of the Milwaukee 
lawyers were in the lowest brackets (under $3000) and correspondingly fewer 
in the $3000-9999 range than was true of the other lawyers. Apart from this, 
and from the higher New York percentage in the top bracket, the groups are 
remarkably similar. This fact may suggest that the earning capacity of urban 
lawyers, apart from the top brackets, and the lowest brackets, is pretty much 
the same throughout the country, at least over a stretch of years. And it may 
suggest that the chances of earning high incomes in the big cities are not good 
enough to carry much weight in determining where to locate. 


“The lawyers covered by any survey of incomes made by them during a 
5 or 6 year period, as in the above table, are a somewhat selected group, 
since the young men admitted after the commencement of the period are not 
included. The above figures, therefore, do not represent a true picture of the 
income distribution of the bar as a whole. Inclusion of the young men makes 
a poorer picture of earnings. The tabulation following will indicate this.” 
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N. Y. County, Wisconsin, U. S., Missouri and Connecticut Lawyers: 
All Ages 


PERCENTAGES OF LAWYERS IN DIFFERENT INCOME GROUPS 


(1) (2) (3) (4) (5) (6) (7) 
"35 
Incomes 
1933 Incomes of Conn. 
"33 Incomes "32 Incomes ’33 Incomes ’36 Incomes St. Louis Rest of (New 
Net professional N. Y. County* Wisconsin U. S. U. S. (48) and Missouri Haven, 
incomes Sampling Sampling Kansas C. Hartford) 
3210 2090 937 1121 (36) 62 50 


lawyers lawyers lawyers lawyers lawyers lawyers lawyers 


Under $1000 15.02% 20.1% 18.1% 

$1000—-1999 18.26 28.5 24.5 

Total under $2000... 33.28% 48.09% 48.6% 42.6% 25% 

$2000-—2999 16.85% § 18.4% 18.3% 

3000-4999 18.04 l 33.12% 18.2 20.4 

Total under $5000.... 68.17% 81.21% 85.2% 81.3% St. L. 66% 80% 71% 
K. C. 61% 

$5000-8999 J... 12.59% 8.8% 11.0% 

5000-9999 §  . ~=17.61% 


9000-14,999 4.16 4.4 
10,000-14,999 § ie 


15,000 
1.6 


15,000-24,999 ow. = 4.33 1.25 {is 


50,000-99,999 ww... 84 25,000 


25,000—49,999 2.55 over 
100,090-or more ae 78 


*The New York Conference on Jewish Relations, Inc., has reported to us that 
questionnaires received from 3,083 Jewish lawyers in New York City (not limited to 
New York County) disclosed that 42% earned less than $2,000 net professional income 
for the year 1937, a figure almost identical with the U. S. figure (column 4 above) for 


1936. 


“Except for columns 4 and 7 of this Table, all of the earnings given were 
in bad depression years, but they make sorry enough reading even then. The 
close correspondence between the Wisconsin figures, obtained from income 
tax returns, and the U. S. figures, obtained by a scientific cross-sectional ques- 
tionnaire method, is striking, and lends support to the validity of the latter 
method, a fact of great significance for future surveys.” 


THE YOUNG LAWYER 

The report discusses the economic difficulties of the young lawyer at 
length and presents a table for comparative purposes. It shows that after the 
second year of practice the curve of income begins to improve in all groups, 
but it is still low even after five years of practice (44.6% in California below 
$2000, in the year 1936). The table follows: 
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California, Wisconsin, N. Y. County Earnings 


PERCENTAGES OF LAWYERS IN THE DIFFERENT INCOME BRACKETS, 
ACCORDING TO YEARS OF PRACTICE 
PRACTICE 


(1) (2) (3) (4) (5) (6) (7) (8) (9) 
N.Y. N. Y. 


Net professional California Wis. California California County Calif. Calif. Wis. County 
incomes during the 4-9 
years specified Ist year ~ Istyr 2nd year 3rd year 4th yr. Sth yr. 7thyr. yrs. 
of of of of First 1, of of of of 
practice prac- practice practice 2or3 prac- prac- prac- prac- 
(a) (b) tice (a) (b) (a) (b) yrs. of tice tice 
In In In In In In In_ practice, In In 
1932 1929-31 1935 1933 1930 1934 1931 1933 1935 1936 1935 1933 
income income 


> © &® & &©& &€ SF FS F&F FF Yo 
Under $500 45.8 15 i 336 327 SR? il -SS 1.6 
23.2 26 182 1987 Of 165 137 -97 5.3 


Total under $1000.. 53 69.0 41 47.3 33.3 418 20.6 258 19.0 6.9 
$1000-1999 18.6 45 36 23.1 35.6 218 35.5 288 25.6 19.5 
Total under $2000.. 88 87.6 86 80.2 70.4 68.9 63.6 56.1 546 44.6 26.4 

6> 3 2. Ws We Mae Al 2s Ba 21.6 


(over (over 
3000) 3000) 
49 6 47 94 92 146 143 15. 199 42 24.7 
Total $2000-4999... 11.5 11.8 Th i Se 27.4 384 42.6 49.2 46.3 
; oo 45 “Ri: Se oS. 2S CS 15.7 
Over $7500 a LL ee 2 4 9 11.6 























“There are three sets of first-year men: Those admitted in California in 
1932, those admitted in California during the period 1929-31, and those ad- 
mitted in Wisconsin in 1935. All three sets show a reasonably close similarity. 
Thus the percentages of those earning under $2000 were, respectively, 88, 87.6, 
and 86; while the percentages of those earning from $2,000 to $2,999 were, 
respectively, 6, 6.9, and 8. Below the $2000 line there was more variation, 
but considering the “chanciness” of the first year of practice, it is rather 
surprising not to find a greater range of percentages, for those earning less 
than $1000, than 53, 69, and 41% respectively. 

“There are, substantially speaking, three sets of two-year men: those 
admitted in California in 1933, those admitted in California in 1930, and those 
in New York who in 1933 had been 1, 2 or 3 years in practice (the survey 
lumping them together). The latter men may, for purposes of comparison, 
be regarded as, on an average, two-year men. Between these three groups 
there is less correspondence than in the case of the first-year men. The 
divergence between the two California groups is probably due to the fact that 
the economic conditions in California were much worse in 1933 than in 1930. 

“But the New York group of assorted first, second and third-year men, 
though reporting their incomes for the bad year of 1933, were quite markedly 
superior in earning capacity to the California two-year men, even to those 
reporting 1930 incomes. Thus 47.3% of the latter reported incomes under 
$1000, against only 20.6% for the New York group. It seems quite likely 
that the practice of the larger New York firms in paying (relatively speaking) 
fairly substantial salaries to men just out of law school, particularly to top- 
ranking men, may pull up the New York average quite decidedly. 
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“But this advantage, if it is one, seems to disappear after some years of 
practice. Thus, except for the top brackets, the earnings of the Wisconsin 
seven-year men are almost the same as those of the 4-9 year New York men; 
e.g.: 7% and 6.9%, respectively, under $1000, 21% and 19.5% between 
$1000 and $2000, etc. It is true that the Wisconsin incomes are for 1935, 
which should be better than the New York 1933 incomes; on the other hand 
the Wisconsin group includes men in the smallest communities with the least 
earning power.” 


OCCUPATION AFTER ADMISSION 


At the time of admission (1929-31), 45.8% of young California attorneys 
were employed in lay occupations. The variety of the legal positions first 
obtained by California lawyers after entering practice is interesting. Of the 
711 on whom data was available, 493 described their work as “attorney at 
law,” indicating, perhaps, that they were practicing, though this not clear. 


The others were employed in a wide variety of businesses, mostly as clerks 
in law offices, doing research work, teaching, insurance, etc. 


In 1937, in reply to the question, “How much of your time since admis- 
sion has been devoted to practice of law?” the following table furnishes the 
answer : 


Amount of time devoted Number of answerors for 


to active practice 
All 

Three-fourths 
One-half 
One-fourth 

None 


Totals 


“Two facts should be noted from this table: 


1933 
227 
15 
16 
13 
39 


310 


1934 1935 1936 
238 240 238 
it 12 14 
16 10 5 

8 13 11 

44 46 47 


315 


320 321 


in the first year after admis- 


sion 44, or 13%, were not in practice; and after five years of practice, in 1936, 
30 men, or nearly 10% of those answering, were not giving full time to the law. 
What they were doing with the rest of their time does not appear.” 


“Another statistical fact,” 
is how many newly admitted lawyers per annum are needed to maintain a 
For the country as a whole the following estimated 
numerical increases in the bar, (is shown) with which we show the approximate 
number of newly admitted attorneys: 


stationary bar. 


1929-30 
1930-31 
1931-32 
1932-33 
1933-34 


9,284 
3,028 
5,571 
2,524 


Totals 27,737 
Ave. per annum 


of increase 


(In 
(In 
(In 
(In 


the report says, 


7,330 (In 1930 there were about 


1931 there were about 

1932 there were actually 
1933 there were actually 
1934 there were actually 


Aver. per annum 


of admissions.... 


“which we do not know, 


10,219 admissions) 
9,789 admissions) 
9,340 admissions) 
9,258 admissions ) 
9,099 admissions) 


47,705 


9,541 
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“If these figures can be relied on we have roughly 4,000 persons per annum 
on an average quitting the profession during the above period, (the approximate 
difference between the net increase and the new admissions). With a bar of 
about 129,000 in 1929 and withdrawals of 4,000, the rate of withdrawal would be 
roughly 31 per 1000. This is about the death rate of persons of 62, according 
to the American Experience Table of (Insured) Mortality.” 


There is a great deal more in the manual of interest to all lawyers which we 
cannot reprint within the space limitations of the BuLLETIN. What has been 
printed here will be quite enough to demonstrate the fact that a very large number 
of our fellow lawyers are not making a decent living, and that there is little hope 
of a change so long as the ranks are enlarged yearly by thousands of young 
people admitted to practice. 





CHANGE IN MUNICIPAL COURT ACT 
AFFECTING NIGHT SESSIONS URGED 


AST June the Council of Social Agencies of Los Angeles requested the 

Board of Trustees to make recommendations to the Council on a proposed 
amendment to Sec. 28-a of the Municipal Court Act, which amendment was 
designed to eliminate the mandatory provision requiring night court. The Board 
of Trustees referred the matter to the Junior Barristers for study and recom- 
mendations. 


Jos. McFarland, Chairman of the Junior Barristers, recently presented a 
written report to the Board, and verbally recommended that the mandatory 
provision of Section 28-a of the Municipal Court Act, which requires night 
court, be amended so as to make the holding of night court permissible. The 
Board approved the report submitted by the Junior Barristers, which is signed 
by Maurice J. Hindin, and which follows: 


The Committee of the Junior Barristers of the Los Angeles Bar Association 
were requested to make an individual and collective investigation of the activity, 
scope and use of the Night Court and Sunrise Division of the Municipal Court, 
and to make recommendations based upon the findings to the Executive Council 
of the Junior Barristers, and subject to further action by the Los Angeles Bar 
Association. 


The individual members of the committee, as well as the chairman and vice- 
chairman, have made individual investigations of the operation of the Night Court, 
and have consulted with the Los Angeles Council of Social Agencies,which made 
a similar investigation covering Night Court and Sunrise Court in Los Angeles. 
The committee’s findings are: 


(1) That the Night Court and Sunrise Court were created by virtue of 


Section 28-a of the Municipal Court Act. The theories underlying the original 
creation of the Courts being: 


(a) The Court was intended to enable defendants to have their cases 
disposed of without loss of a working day; 
(b) To provide a convenient time for summoning of witnesses; 


(c) To provide speedy disposition of arraignments and speedy setting 
of bail, and to avoid the necessity of holding defendants until the following 
day session of Court. 
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NOT ACCOMPLISHED 
It is submitted that the creation of a Night and Sunrise Court has not 
accomplished the desired functions for the following reasons: 


(2) The first enumerated purpose has not been accomplished by reason of 
the fact that, under police procedure, defendants arrested during the early even- 
ing hours are not brought to Court until the Sunrise session the following morn- 
ing, and similarly, defendants arrested during the daytime are not arraigned until 
the Night Court session, this delay being necessary in order for the police de- 
partment to finger-print the defendants and to make a necessary investigation 
as to any prior record. Another reason is that, in cases of intoxication it is 
often necessary for the defendant to be incarcerated for a considerable time 
longer than the next immediate Night Court session, in order to permit the 
defendant to be sobered up sufficiently to appear in Court. A third reason for 
the failure of the Court to accomplish its first stated purpose is that the volume 
of intoxication and vagrancy cases permit little or no time for trial work other 
than arraignment and sentences on guilty pleas. 


INCONVENIENCES 

The Committee finds that the Night Court and Sunrise session have failed 
in their second objective in that the sessions have been decidedly unpopular with 
witnesses and counsel for the defendants, as the times of Court, 8:00 o’clock in 
the evening, and 7:00 o’clock in the morning, are highly inconvenient for 
witnesses and counsel alike. 

It is the opinion of the Committee that the third purpose has likewise not 
been accomplished by the Night Court and Sunrise sessions in that in the Mu- 
nicipal Court, even if bail is provided for a defendant arraigned in Night Court or 
Sunrise session, by reason of the heavy calendar each day, and the police pro- 
cedure of checking defendants out of jail and submitting the orders for release 
to the various departments necessary to effect a release, and the delay occasioned 
in returning defendants’ property seized by the police, it is, in a majority 
of instances, after midnight before a defendant can be released, although he had 
a hearing before the Night Court, or as late as 10:00 o’clock in the morning 
before release, if he had been arraigned at a Sunrise session. 

Another reason we feel that the Night Court and Sunrise session has not 
fulfilled its purpose is that, under the rule of Court bail may be accepted at all 
hours, regardless of whether the Court is in session or not. The amount of 
bail for any bailable misdemeanor or offense is set by the Judges of the Court 
in a bail schedule, and bail clerks are on duty continuously day and night for 
the purpose of receiving bail. 

There is still another reason for the Committee’s feeling that sessions of 
the Court have failed in their purpose. Under the statutes, the arresting police 
officer has jurisdiction to hold the prisoner without producing him before a 
magistrate within a given length of time, and there is nothing in the Municipal 
Court Act or Section 28-a thereof which can compel a police officer to produce a 
defendant before a session of Night Court or Sunrise Court if the officer is 
not so inclined, and because of the advisability of police procedure to hold a 
prisoner for a time sufficient to conduct a thorough investigation of his record 
and to finger-print them, officers, in many instances, have refused to produce 
defendants at Night Court or Sunrise sessions. 


DISADVANTAGES 

In addition to failing in its fundamental purpose, the Committee believes that 
two main new disadvantages have arisen from the operation of Night and 
Sunrise Courts. The first is that, by reason of the development of police pro- 
cedure in finger-printing prisoners, and the subsequent delay in producing them 
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before a court, only those classes of defendants not subject to finger-printin 
by police regulations have benefited by the Night Court session, and strangel 
enough, the chief class of defendants escaping the necessity of finger-printi 
are prostitutes. This class of defendants profit by the operation of Night Cou 
in that they are, soon after arrest, produced in Court and usually pay theif 
fine and return to their places of operation. A bad social result is produced b 
favoring this class of defendant. 

A second and perhaps more objectionable reason is that the growing 
tendency of the public to consider sessions of Night Court as a place of inex 
pensive but unfailing amusement. The popularity, from a spectator’s point of 
view, is attested to by an observation of the crowds of morbid and curiosity 
seeking spectators who are attracted to Night Court. 
in Night Court has been aroused by newspaper publicity p 
particular attention to discussion of matters heard in Night Court. It is subs 
mitted that while regular daytime sessions of the Court, handling the identica 
type of misdemeanor cases attract little or no public interest, and are considered) 
of little or no importance as to entertainment value, Night Court continues to 
maintain its place as a source of amusement. 

It is the opinion of your Committee that the dignity of the judicial system 
is lowered by having Night Court held at a time so convenient to the entertain= 
ment needs of a curiosity-seeking and morbid public. 


CONCLUSION 


Representatives of the City Attorney’s office, City Public Defender’s office, 
and certain individual judges of the Municipal Court have been interviewed, and 
indicated their accord with the ultimate conclusion arrived at. 

The Committee, in addition to the foregoing, believes that substantial savings) 
in administrative costs could be effected by elimination of Night Court sessions) 
in that a full staff of Court attaches now employed in Night Court could be 
eliminated and their work absorbed by other departments of the Municipal.) 
In such an event, an estimated saving of $2,000 a month could be effected. 
The Committee, however, feels that a single Night Court session on Saturday 
night or Sunday morning may be desirable by certain members of the bench 
and bar, but in order to provide for the possibility of such a single Night Court 
or Sunrise Court session, more flexibility in the law is desirable; that by operat- 
ing a division of the Court during regular daytime Court hours, no added burden} 
would be thrown upon the present day calendar of the Municipal Court, and 
that considerable saving could be effected in administrative costs by eliminating) 
the present frequent transportation of prisoners from Lincoln Heights Jail to the¥ 
Master Calendar Division at daytime sessions for arraignments. In other words, 
to have a daytime arraignment system of Court instead of the present divided) 
arraignments of day and night Court. 

Credit is acknowledged by your Committee to Los Angeles Council of Social 
Agencies, and to the clerks of the Night and Sunrise Courts for their co- 
operation and the valuable material and information furnished to the Committee 
by them, and to various public officials interviewed by the Committee on this 
subject. 

It is our opinion and conclusion that the ends of justice and the main- 
tenance of the dignity of our judicial system would be furthered by the repeal 
of the Mandatory Night Court provision of Section 28-a of the Municipal Court: 
Act, and making it possible to transfer all matters now heard in Night Court and 
Sunrise Court to regular day Courts of the Municipal Court by making Night Cou 
permissive in the discretion of the presiding Judge rather than mandatory as is 
now the case. Maurice J. HInpIN, 

Vice-Chairman of the Committee on Night Court Session. 
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